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SUPPORTING ACCOUNTABILITY: ASSESSING THE COSTS OF REGULATION
Julie Goldscheid * Good afternoon. I would like to start off by thanking all of you for coming and by congratulating the organizers of the conference, members of the law review, and particularly Louise Bohmann.
1 You have worked so hard to make this conference the success that it promises to be. Thank you for the opportunity to participate in this panel and to share the following brief remarks.
In my few minutes, I will pick up on some of the themes that were mentioned in earlier panels and will focus on ways in which regulations proposed for nonprofits fail to address the organizational sustainability that is needed to advance underlying regulatory goals. As I review some of the proposed regulatory reforms and related debates, I am struck by the gap between the general perception of nonprofits as organizations with seemingly endless capacity for service delivery regardless of resource capacity and the increasing demand that nonprofits comport with the quality and accountability standards applied to the for-profit sector.
2 Regulations no doubt are essential in ensuring that nonprofits meet their missions and provide appropriate oversight, accountability, and transparency. However, some of the proposed regulations would impose additional obligations without substantially advancing those goals.
Increasing pronouncements about the need for additional oversight, accountability, and transparency raise the question * Associate Professor of Law, City University of New York (CUNY) School of Law; B.S., Cornell; M.S.W., Hunter College School of Social Work; J.D., New York University School of Law. Prior to joining CUNY Law School, Professor Goldscheid was a senior staff attorney and acting legal director at Legal Momentum (formerly the NOW Legal Defense and Education Fund) and subsequently served as General Counsel of Safe Horizon-an organization committed to victim assistance, advocacy, and violence prevention-where she oversaw its corporate affairs, policy work, and domestic violence and immigration law projects. The Author extends her thanks to Laura Steinberg and Jennifer Cheung for their research assistance in preparing these remarks. whether the proposed reforms effectively address what most nonprofit organizations, especially small and medium-sized ones, need in order to operate effectively for the long term. I will talk about some of the double-binds under which many nonprofits operate and will pick up on points that Professor Fishman 3 discussed concerning common misperceptions of nonprofits. I will put aside for the moment questions other panelists have addressed of who should provide particular services-whether it should be the government or nonprofit organizations. Instead, I will focus on the practical impact of proposed regulations given the realities in which nonprofits operate.
In analyzing proposed regulations, we should keep in mind the nature of the majority of nonprofit organizations. Most nonprofits are relatively small. Only 4% have annual budgets of over $10 million dollars, and nearly three-quarters of nonprofits have budgets under $500,000. 4 Many have infrastructure that bears limited capacity to support extensive accountability functions. For example, many nonprofits have limited staff and/or expertise in areas such as accounting, fundraising, information technology, and human resources.
5 Others have inadequate physical facilities and technology. 6 It is true that some of the proposed and recently enacted reforms have carve-outs for smaller organizations, with budget cut-offs ranging generally from $25,000 to $2 million dollars. 7 However, the impact of regulation can be substantial even Media announcements and public dialog about new nonprofit reform initiatives may create the impression that all nonprofits are covered by new regulations even when they are not. Some organizations may find it prudent to comply in order to best assure funders and other stakeholders of their commitment to accountability.
9
Another challenge derives from the source and type of support on which most nonprofits rely. Overall, 38% of the funding for the entire nonprofit sector is from dues, fees, and unrestricted fees for services; 17% is from individual contributions; 31% is from government grants; and only 3% is from private foundations or corporate giving.
10 Studies show that large nonprofits have the highest percentage of funding from dues or fees, which generally are unrestricted funds and can be used for virtually any purpose.
11
Smaller nonprofits are much more reliant on foundation and corporate sources, which tend to be in the form of restricted, program-driven grants with little or no funds allocated to infrastructure support. 12 audited financial statement for nonprofits receiving $500,000 in annual support); N.Y. EXEC. LAW § 172-b(1)(2) (requiring filing of various reports by nonprofits receiving over $100,000 and over $250,000 annually); A.B. 7825, 2005 Assemb., 228th Sess. (N.Y. 2005 ) (proposal stating that nonprofits with over $2 million in annual revenue "shall" establish audit committee); INDEP. SECTOR, supra note 4, at 35 (recommending that nonprofit organizations with over $250,000 in annual revenues have financial statements reviewed by an independent public accountant, and that those with $1 million or more in annual revenues conduct an audit of financial statements and file the audited financial statements with the IRS). The Tax-Exempt Governance Proposals whitepaper suggests doubling fines for failure to file required information against organizations with over $1 million annual gross revenue and tripling them for organizations with over $2 million annual gross revenue. Tax-Exempt Governance Proposals at 8. The whitepaper also steps-up auditing for organizations when they reach $100,000 and $250,000 annual gross revenue. Id. at 9. , 1975 -1995 , SOI BULL., Fall 1998 , available at http://www.irs.gov/pub/irssoi/20yreo.pdf; accord CTR. ON NONPROFITS AND PHILANTHROPY, supra note 5, at 2-3; Fishman, supra note 3, at 306 n.12.
12 Meckstroth & Arnsberger, supra note 11, at 155.
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NEW YORK CITY LAW REVIEW [Vol. 9:321 Given these statistics, I am struck by how little the true face of nonprofit organizations is acknowledged in popular media accounts. The media frequently portrays nonprofits as disorganized, vulnerable to abuse, and in need of more stringent regulation.
13
But the percent of abuse generally is quite small.
14 Instead, the extent to which nonprofits are able to effectively advance their missions and implement financial and other controls is impressive given the complex realities in which they operate.
My remarks are informed in large part by my experience in the not-for-profit sector. In particular, I draw on my experience as general counsel of Safe Horizon, the leading victim assistance and advocacy organization in the country. 15 It operates approximately eighty programs here in New York City with over 700 staff members and, as Karen Goldstein 16 mentioned this morning, a budget of approximately $50 million a year. As general counsel, I was responsible for the organization's compliance with both the letter and the spirit of the law. This included anticipating the impact that proposed regulations would have on the organization. That experience made me acutely aware of the ways that these regulations shape the day-to-day operations of service-delivery organizations.
I was also general counsel during and after September 11. Safe Horizon was integrally involved in New York City's response to that disaster. After September 11, Safe Horizon, as an organization deeply experienced in working with victims of crime and trauma, provided concrete support services to victims of the attacks. 17 The organization worked with other key providers such as the American Red Cross and the Salvation Army to coordinate services and distribute financial assistance to victims.
18 It distributed $100 million in relief funds collected through the New York Community Trust 13 See infra text accompanying notes 21-23; Fishman, supra note 3, at 307-09. 14 Fishman, supra note 3, at 308. 15 19 That experience brought home the importance of anti-fraud regulation and of the need for accountability and transparency, particularly when cash distribution is at stake. As we all know, whenever there is cash, there is the potential for abuse, and appropriate systems must be developed to ensure accountability.
The social-service response to the September 11 attacks exemplifies some of the gaps between perception and reality which impacts the debate about nonprofit regulation. I'll address two themes that emerge. The first is a lack of general awareness of the infrastructure limitations under which nonprofits often operate. The second is a perception that nonprofits are acting irresponsibly or wastefully when they dedicate resources to administration rather than programs, and that the public should be suspicious of nonprofits that do not devote nearly all of their budgets to programs and services.
A few examples illustrate these themes. First, after September 11, there was a tremendous push from all sectors, including the private sector, to ensure that victims received the support they needed. As more demands were placed on the nonprofit sector, the lack of infrastructure in nonprofit organizations came to light. Those of us who work in nonprofit organizations, particularly those of small and medium-size, daily reckon with the challenges of providing services notwithstanding limited accounting, fundraising, information technology, human resources, and physical plant capabilities. 20 The gap in resources between the for-and nonprofit sectors became particularly stark as the two sectors collaborated to deliver services to 9/11 victims. One striking example emerged from the efforts to develop a database that would help coordinate the delivery of financial resources and social services to victims who might seek services from multiple agencies. 21 The purpose of the 326 NEW YORK CITY LAW REVIEW [Vol. 9:321 database was to streamline the provision of services across the many organizations throughout New York City that were serving victims. It sought to enhance coordination by guarding against duplication of services and financial grants, promoting accountability. 22 The project was made possible through able and generous financial and technical assistance from the private sector. However, there was a perceived lag in the time it took to make the database operational. One question that repeatedly surfaced was, "Why can't you get all the nonprofits on board?" It seemed to many unfathomable that-in 2001-service organizations which received grants were providing services and giving cash assistance to people who were affected by the attacks couldn't all participate in a common database. But one of the primary challenges was that some of the organizations providing services did not have computers with sufficient capacity to participate in such a project. The reality of the disparity in technological capacity produced a moment of complete culture shock. It was unbelievable to those who operate in the private, for-profit sector that organizations actually could provide services without a relatively sophisticated computer system-nevermind high-speed internet access.
A lack of infrastructure can impair nonprofits' ability to get the job done and fulfill the organization's mission. However, despite rhetoric encouraging organizational accountability, efforts to create the infrastructure that would support such accountability are not always encouraged. For example, in the aftermath of the 9/11 attacks, the organizations principally responsible for providing services were the target of tremendous criticism. 23 Much of this criticism stemmed from a perception that the funds were not being distributed quickly enough. 24 This criticism failed to recognize both the challenges posed by a lack of infrastructure and the time taken to build internal controls to implement accountability, tracking, and anti-fraud measures. One can only imagine what the response would have been if the funds donated for victim compensation were distributed without accountability measures or
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anti-fraud devices. It would have been a problem of an entirely different magnitude and, I think most of us would agree, a much worse problem than the relatively minor delays that in fact occurred.
Conflicting messages about regulation often leave nonprofits in a double-bind. For example, at the same time public opinion pushes for increased regulation of nonprofits, other messages tell the public to limit donations to nonprofits that give 100% or close to that amount of their resources to program-instead of overhead or administrative-costs. 25 But such an approach leaves no room for resources devoted to accountability. The American Institute for Philanthropy gives high grades to organizations that spend less than $25 to raise $100 of funding, a far more reasonable proportion.
26 Nevertheless, public touting of "full" funding for services creates pressure to limit allocation of resources to the infrastructure that may be critical to integrity of services and organizational longevity.
The rush to judgment about nonprofit organizations' failure to adequately respond to the 9/11 attacks in some senses mirrors common stereotypes of the clients nonprofit organizations serve. Both are presumed to be incompetent without recognizing the difficulties of accomplishing particular goals when basic concrete resources are lacking: infrastructure in the case of organizations; basics such as food or shelter in the case of their clients.
These examples raise questions about the fit between the challenges facing many nonprofits and the nature of proposed reforms. A comprehensive discussion of proposed reform is beyond the scope of my talk today. 27 Instead, I will mention some of the reform proposals in broad strokes. Many of the proposals draw on the Sarbanes-Oxley reforms imposed on for-profit corporations.
28
A substantial number focus on disclosure and would impose requirements such as officer certifications of financial statements' accuracy and reliability, the filing of audited financial statements, Many of these proposals-particularly those that require retention of professional auditors and preparation of reports and filingscome at no small expense to organizations and run the risk of diverting resources from program needs, even for organizations that would be compliant with regulations absent the enhanced reporting requirements. 31 To the extent that these proposals would provide funding to support regulatory goals, the funding is directed toward increased enforcement, not toward building nonprofit infrastructure. For example, some proposals would increase funding for the IRS or the Attorney General to enforce the tax laws and the nonprofit regulation laws. 32 Others would help states establish or expand their education programs, so that states could provide resources for nonprofit organizations. 33 Similarly, some proposals would offer training and education to nonprofit officials. 34 The source of funds for these initiatives is not clear, although one approach would fund new regulatory initiatives through fees imposed on taxexempt filers.
35
My goal today is not to analyze these proposals in any detail. What is interesting to me is that none of the proposals would increase funding for infrastructure that could, in the long-term, help 29 Brakman Reiser, supra note 27, at 569-80; INDEP. SECTOR, supra note 4, at 33, 35; Fishman, supra note 3, at 311-12.
30 See, e.g., A.B. 7824, 2005 Assemb., 228th Sess. (N.Y. 2005 ) (regulating contracts between a nonprofit organizations and their directors or officers); Tax-Exempt Governance Proposals, supra note 7, at 4-5 (recommending increased scrutiny and regulation of self-dealing); INDEP. SECTOR, supra note 4, at 61, 66 (recommending penalties for board members and other nonprofit managers who approve of self-dealing or excess benefit transactions); Id. at 81 (requiring filing charitable organizations to disclose whether they have a conflict of interest policy).
31 Brakman Reiser, supra note 27, at 591-92, 593-94, 597. 32 Tax-Exempt Governance Proposals, supra note 7, at 15 (recommending funding enforcement through a tax on net investment income of private foundations or from a new fee imposed on organizations filing a Form 990); INDEP. SECTOR, supra note 4, at 24 (recommending increased funding for IRS enforcement of charitable organization regulation).
33 Tax-Exempt Governance Proposals, supra note 7, at 15 (recommending funding to educate nonprofits and other tax-exempt organizations on best practices); INDEP. SEC-TOR, supra note 4, at 24 (recommending funding for state oversight and education of charitable organizations). 34 See, e.g., INDEP. SECTOR, supra note 4, at 21. 35 Tax-Exempt Governance Proposals, supra note 7, at 15 (describing federal government's proposal).
